Home Inspector Insurance:

WHAT TO DO WITH CLAIMS

By David Brauner, Senior Broker at OREP.org (David Brauner Insurance Services)

Editor’s Note: There are good reasons for reporting claims and incidents when they happen. Here is vital information,

that even seasoned inspectors may not know, to save you anxiety, frustration, money and maybe even your business.

he return address on the envelope is

from a local attorney and as you open

the letter your stomach begins to
tighten. Unfortunately, your instincts are
right: you're being sued. It’s an inspection
you did 14 months ago. Whew! You had
errors and omissions insurance coverage
at the time, so no problem, right? Not
necessarily.
As you dig for the report, the interaction
with the client comes back in bits and
pieces. The client seemed nice. He called
upset that his roof was leaking six months
after he moved in. You looked up the report,
called him back and pointed out where you
indicated that the roof showed signs of wear
and your recommendation that an expert
be called in before the purchase. It looks like
you did everything by the book. You offered
to come out and take a look. He said it was
okay, “Don’t worry about it.” He seemed
calm when you hung up.

A few days later a hand written “demand
letter” arrives saying it’s going to cost
$15,000 to replace the roof and he wants
you to pay for it. Included is a quote from a
roofer. You call the homeowner right away,
leaving a voicemail and again offering to
come out and take a look at the roof.

Days and weeks go by and you hear
nothing. In your experience no

news is good news. You assume your
professionalism fended off possible
trouble: you responded promptly,
confidently and courteously. And your
report is solid. Why worry until you have
reason to? The trouble is, his brother-in-
law is an attorney and you know the rest.
Now there’s a claim, 14 months later.
You've read the stories in Working RE
Magazine (published by OREP.org) over
the last nine years so you are aware of
how important it is not to let your Claims
Made E&O Insurance policy lapse. So you
haven’t. You always renew in plenty of time
so there has been no break in coverage.

Easy. Since you were covered at the time of
the inspection and since there is no break
in coverage, you relax a bit; this legal tussle
might be a hassle but at least it won’t be
catastrophic because you have insurance.

Unintended Consequences

You forward the claim to your agent who
forwards it to the claims department at
your insurance company. They review the
file submitted by the claimant and note
that the first letter from the homeowner is
dated 14 months prior to the letter from
the brother-in-law/attorney. They may ask
why you didn’t report the “incident” when
it happened. “Because I didn’t think it
would amount to anything,” you answer.

The acknowledgment letter from the claims
manager, defending you and your report,
puts you at ease but the last section gives
you a twinge of anxiety: it reminds you

of your duty to provide “prompt written
notice” of any claims. All policies have
similar language- look under “Claims” or
“Notice of Claims.” What’s a claim, you
wonder? A claim is typically defined as “a
demand for money or services.”

What’s more, standard policy language reads
something like this: “Underwriters reserve
their right to deny coverage, withdraw

from the defense, and recoup any Claims
Expenses in the event that the lateness in
reporting the Claim has or may prejudice
Underwriters’ defense of this matter.”

Good News

Well, it could have been worse but your
claim is being responded to. You take a
deep breath and relax a bit. Even if you're
blameless, it can still take many thousands
or tens of thousands of dollars to provide a
defense, so having E&O is an effective and
inexpensive sleep aid: a good decision.
Reporting Claims and Incidents
When They Happen

Now at some point, probably when you're

set to renew, the underwriter reviewing your

renewal application will note your open
claim, look back at last year’s “clean” renewal
application and may ask for an explanation
why you didn’t mention the claim/incident
on the renewal application last year.
“Because it wasn't a claim at the time,” you
answer. Yes, but you answered question
seven on the renewal application “No,”
which asks: “Do you have knowledge of any
circumstances which could result in a claim
or suit against you or your firm?” Every
application no matter who insures you has a
similarly-worded question. You try to make
your case: “It didn’t seem likely that it would
turn into anything, so why mention it?”

Understand that it is possible for an
underwriter to assume that a non-
disclosure like this is an intentional
attempt to withhold information. If you
fail to disclose an incident/potential
claim on your new/renewal application,
for whatever reason, and your insurance
company discovers it (probably when it
turns into a claim), they could assume the
worst. This casts doubt on your character
and could result in a non-renewal.
Remember, when you sign an insurance
application you are representing that
everything stated is true.

It’s unlikely but possible for the worst

to happen- they decide not to renew the
policy because they think you withheld
information. Well, the good news is that
it won’t affect coverage of the open claim
because it’s already been reported. And
there are other insurance carriers, you say,

you’ll just take your business elsewhere.

You are honest on the next application
(having learned your lesson) and disclose
that you were “non-renewed” by your
previous insurance company and why. If the
claim is not resolved yet and they typically
take awhile, there will be a “loss reserve”

on your account that will show up in your
“loss run” statement. This will be part of

your file until the case is resolved. A loss

26 | Spring 2010

The NAHI" Forum




reserve is the amount the carrier puts aside to defend and pay for
the claim. They set aside this amount to assure adequate reserves.
This amount is typically much greater than ever makes sense to a
layman but it’s the way insurance companies must operate. Most
carriers ask for a loss run before they agree to insure you. The “loss
run’” is your loss history. Now you are being non-renewed for not
disclosing information and you have an open claim.

After your justifiable rant because after all, you really have done
nothing wrong, if you can find someone to cover you, it may be
more costly than what you would pay if your record was “clean.”
It depends on the amount of loss reserve and the nature of the
claim. If only one company offers you coverage and it’s expensive,
your limited options will dictate that you pay it, especially if you
need insurance because it is required by your state or by those
who refer business to you.

To summarize, if you don’t report a claim when it happens there
may be no coverage in the future when you need it, especially if
you no longer have insurance. Further, if you don’t report it on
an application and then a claim arises, that also can have negative
consequences. Now here’s the flip side.

Reporting Incidents Which May Become Claims

The advantage of reporting a potential claim during the policy
period when it happens, no matter how insignificant it may seem, is
that later, if it does turn into a “claim,” the insurance company should
respond even if the policy is no longer in force. This is the best reason
for reporting a potential claim when it happens. It is also a great way
to get expert advice from seasoned claims adjusters (attorneys) on

how to respond- to hopefully stop the complaint in its tracks.

I know what you're thinking- that reporting every “incident” or
“claim” will make your premium go up at renewal time. With
most companies, an “incident” typically does not cause a rise in
premium. Some carriers might raise your rates if there are a series
of “incidents” in a policy period or if one or more is later classified
as a “claim” and reserves set. If a potential claim amounts to
nothing, it should not affect your premium, with most insurers.
Remember, the upside of reporting incidents when they happen is
that you will have coverage if a claim arises later whether you have
insurance or not and you can get help defending yourself. The
possible downside is not having insurance when you need it.

Admittedly these distinctions are not black and white and
definitions may differ among insurers. Report anything in writing
for sure, especially if it’s from an attorney. If in doubt, ask your
insurance agent. The benefits of reporting potential incidents and
claims are significant and the downside minimal.
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Disclaimer: This article is written from an insurance perspective and is meant to be
used for informational purposes only. It is not the intent of this article to provide legal
advice, or advice for any specific fact, situation or circumstance. Contact legal counsel
and your insurance agent for specific advice. m



